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General Terms and Conditions 
of Sales and Delivery 
FoamPartner Switzerland AG, Oberwolfhauserstrasse 9, 8633 Wolfhausen 
Büttikofer AG, Zetzwilerstrasse 763, 5728 Gontenschwil 
hereinafter referred to as «FOAMPARTNER».

1. Scope 
All deliveries and services relating thereto shall be 
rendered based solely on these terms and conditions 
of sale. References made by Buyer to its terms and 
conditions are hereby excluded. These terms of sale 
shall also apply to all future transactions. Derogations 
from these terms of sale require the express written 
acknowledgement of FOAMPARTNER.  

2. Offer and Acceptance 
Offers by FOAMPARTNER are non-binding and must 
be understood as an invitation to Buyer to make a 
purchase offer to FOAMPARTNER. The contract shall 
be concluded upon Buyer’s order (offer) and 
acceptance by FOAMPARTNER. If this differs from the 
order, it shall be considered a new non-binding offer by 
FOAMPARTNER.  

3. Prices 
The prices designated in the order confirmation are 
understood to include the legally-applicable value-
added tax. Should FOAMPARTNER generally change 
its prices for the product to be delivered or its terms of 
payment in the time between conclusion of the contract 
and delivery, FOAMPARTNER shall be entitled to 
apply the prices or terms of payment applicable on the 
day of delivery. In the event of a price increase, Buyer 
shall be entitled to terminate the contract within 14 days 
after notification of the price increase.  

Buyer shall bear the costs that arise due to a sub-
sequent modification of the order by Buyer. 

4. Minimum Order Value 
A minimum order value of 1000 CHF per order shall 
apply to the FOAMPARTNER location in Wolfhausen. 

5. Terms of Delivery 
The delivery shall be made in accordance with the 
trade clause stipulated in the individual contract, which 
shall be interpreted subject to the INCOTERMS 
version applicable at the time that the contract is 
concluded. FOAMPARTNER shall be entitled to partial 
delivery insofar as this is not an unreasonable burden 
for Buyer. 

FOAMPARTNER’s failure to comply with delivery 
terms and deadlines shall entitle Buyer to enforce its 

rights only if it has given Seller a reasonable grace 
period of at least 8 business days. 

6. Terms of Payment 
Unless otherwise agreed, our invoices shall be due for 
payment net and without deduction upon the expiry of 
30 calendar days from the date of invoice. The 
payment periods shall begin to run on the date of 
invoice. The day on which the payment is received or 
credited shall be considered the date of receipt of 
payment. Payments by way of check or bills of 
exchange are accepted dependent on them being 
honored; Buyer shall pay for discounts, exchange fees 
and costs.  

Non-payment of the purchase price when due 
constitutes a material breach of contractual obligations. 
If Buyer defaults in payment, FOAMPARTNER shall be 
entitled to demand default interest when invoicing in 
euros at 8 percentage points above the base interest 
rate published by the German Central Bank (Deutsche 
Bundesbank) at the time of default, and when invoicing 
in another currency at 8 percentage points above the 
then-applicable discount rate of the top banking 
institution for the country in whose currency the invoice 
is generated. In cases of reasonable doubt regarding 
the solvency of Buyer, particularly in the case of default 
of payment, FOAMPARTNER may, subject to further 
claims, revoke terms of payment granted and make 
further deliveries conditional upon the provision of 
other securities.  

Independent of the place of handing over of the goods 
or the documents, the place of performance for Buyer’s 
payment obligation is the registered office of FOAM-
PARTNER. 

7. Export Controls 
Deliveries from FOAMPARTNER are subject to the 
condition that performance is not prevented by any 
impediments due to national or international export 
control regulations such as embargos or other 
sanctions. Buyer shall undertake to have all 
information and documents needed for export or 
transfer. Delays due to export inspections or approval 
procedures shall override deadlines and delivery times. 
If the necessary approvals are not granted or if the 
delivery and performance cannot be approved, then 
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the contract concerning the parts in question shall be 
considered not concluded. 

FOAMPARTNER shall be entitled to terminate the 
contract without notice if the termination on the part of 
FOAMPARTNER is required in order to comply with 
national or international legal provisions. In this case, 
the assertion of damages or of other rights by Buyer 
due to the termination shall be precluded.  

When transferring the goods delivered by 
FOAMPARTNER to third parties domestically and 
internationally, Buyer shall comply with national and 
international export control regulations.  

8. Offset 
Buyer may only offset claims by FOAMPARTNER with 
an uncontested or adjudicated counterclaim. 

9. Warranty and Defects 
The product specification prepared by FOAM-
PARTNER is authoritative for determining the condition 
of the goods. 

The goods are compliant with the contract if they do not 
or do not significantly deviate from the specification at 
the time of transfer of risk. Customary and minor, 
technologically unavoidable deviations as well as 
deviations owing to the nature of the goods do not 
constitute a defect. A warranty for a certain purpose or 
a certain suitability shall be made only insofar as this is 
expressly agreed; apart from this, the risk of suitability 
and application shall be borne exclusively by the 
contractual partner. Any liability for defects shall expire 
if Buyer modifies the products indirectly by adding 
other substances or directly in their formulations. 
FOAMPARTNER shall not be responsible for the 
destruction, loss or improper handling of the goods 
after the transfer of risk. If the volume of the order is 
determined by weight, size or similar units of 
measurement – but not by quantities – the contractual 
partner may not complain that the goods are defective 
or incomplete because the delivery deviates (max. 5 
%) slightly above or below the agreed unit of 
measurement. Such a deviation is common in the 
production of our goods for technical reasons. This 
provision shall not apply if the parties have expressly 
agreed otherwise, particularly if it has become part of 
the contract that the contractual partner’s continued 
use of the goods depends on exact compliance with 
the units of measurement.  

Defects in the goods which can be ascertained upon 
proper examination must be communicated to 
FOAMPARTNER within 10 business days after receipt 
of the goods; other defects must be communicated to 
FOAMPARTNER within 10 business days after 
discovery. The notification must be provided in writing 
and the nature and extent of the defects must be 
described specifically.  

If the goods are defective and Buyer has properly 
notified FOAMPARTNER thereof, Buyer shall be 
entitled to statutory rights with the following provisos: 
a) FOAMPARTNER shall initially have the right to, at 
its option, either remedy the defect or deliver goods to 
Buyer that are free of defects (supplementary 
performance). b) FOAMPARTNER reserves the right 
to two attempts at supplementary performance. Should 
supplementary performance fail or be unacceptable to 
Buyer, Buyer may either terminate the contract or 
demand a reduction in the purchase price. c) Section 
10 (Liability) applies for damage claims and claims for 
compensation for futile expenditures due to defects. 
Buyer’s claims for defects shall lapse after the 
expiration of one year from delivery of the goods or 
after the expiration date indicated on the 
packages/outer packaging and documents 
accompanying the goods.  The statutory limitation 
periods shall apply instead of the one-year period in the 
following case: a) in the event of liability due to 
deliberate acts,  b) in the event of fraudulent 
concealment of a defect, c) for claims against 
FOAMPARTNER due to defectiveness of the goods if 
they are used in accordance with their customary 
application for a building structure and cause the 
defectiveness thereof, d) for claims involving 
destruction of life, bodily injury or damage to health 
based on a negligent breach of duty of 
FOAMPARTNER or an intentional or grossly negligent 
breach of duty on the part of a legal representative or 
vicarious agent of FOAMPARTNER,  e) for claims for 
further damages involving a grossly negligent breach 
of duty on the part of FOAMPARTNER or involving an 
intentional or grossly negligent breach of duty on the 
part of a legal representative or vicarious agent of 
FOAMPARTNER, and f) in the case of recourse by 
Buyer pursuant to the regulations governing purchases 
of consumer goods. If a notice of defects proves 
unfounded (no defect exists or FOAMPARTNER is not 
liable), Buyer shall reimburse FOAMPARTNER for the 
costs that arise therefrom (transport costs and costs for 
the investigation). 

10. Liability 
FOAMPARTNER shall be liable for damages in 
principle based on the statutory provisions. In the event 
of a breach of material contractual obligations due to 
simple negligence, FOAMPARTNER’s liability shall be 
limited to compensation for typical, foreseeable 
damages; in the event of a breach of non-material 
contractual obligations due to simple negligence, 
FOAMPARTNER’s liability is precluded. The foregoing 
liability limitations shall not apply in the case of 
damages involving destruction of life, bodily injury or 
damage to health. Insofar as the defective goods 
involve a recall, liability for the resulting costs shall be 
limited in extent and amount to Seller’s insurance 
benefits. Apart from this, liability for reimbursement of 
these costs presupposes that Seller was given the 
opportunity to comment prior to the commencement of 
the recall. Buyer shall release FOAMPARTNER from 
liability claims by third parties provided that 
FOAMPARTNER is responsible for product defects. 
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11. Retention of Title 
In all cases, FOAMPARTNER shall retain title to the 
goods delivered until the purchase price is paid in full. 
If Buyer has paid the purchase price for the goods 
delivered but Buyer has not yet paid other liabilities 
under the business relationship with FOAMPARTNER, 
FOAMPARTNER shall additionally retain title to the 
goods delivered until all liabilities are paid in full. In the 
case that Buyer processes the goods delivered by 
FOAMPARTNER, FOAMPARTNER shall be consi-
dered the manufacturer and shall acquire direct 
ownership of the newly-created goods. If the 
processing is undertaken together with other materials, 
FOAMPARTNER shall acquire direct joint ownership of 
the new goods in proportion to the invoice value of the 
goods delivered by FOAMPARTNER compared to that 
of the other materials. If the goods delivered by 
FOAMPARTNER are combined or mixed with Buyer’s 
goods in such a manner that Buyer’s goods are  
regarded as the main goods, it shall be deemed agreed 
that Buyer shall transfer joint ownership of the main 
goods to FOAMPARTNER in proportion to the invoice 
value of the goods delivered by FOAMPARTNER 
compared to the invoice value (or market value absent 
an invoice value) of the main goods. Buyer shall hold 
thus resultant sole or joint property for FOAM-
PARTNER free of charge. At the time that the contract 
is concluded with FOAMPARTNER, Buyer shall assign 
to FOAMPARTNER all payments for the sale of goods 
for which FOAMPARTNER has retained ownership; if 
FOAMPARTNER has acquired joint ownership in the 
event of processing, combining or mixing, the assign-
ment shall be effected in proportion to the value of the 
goods delivered by FOAMPARTNER under retention 
of title compared to the value of goods under reser-
vation of ownership by third parties. At the time that the 
contract is concluded with FOAMPARTNER, Buyer 
shall assign to FOAMPARTNER recognized amounts 
outstanding from account agreements in the amount of 
payments still outstanding. Upon FOAMPARTNER’s 
request, Buyer shall provide all required information 
concerning the inventory of the goods owned by 
FOAMPARTNER and the payments assigned to 
FOAMPARTNER. Likewise, upon FOAMPARTNER’s 
request, Buyer shall label the goods owned by it as 
such and inform its buyers of the assignment. In the 
case that Buyer defaults in payment, FOAMPARTNER 
shall be entitled, without rescinding the purchase 
agreement and without a grace period, to demand the 
temporary handing over of goods owned by FOAM-
PARTNER at Buyer’s expense. Upon cessation of 
payments or application for or commencement of 
bankruptcy proceedings, the right to resell, use or 
incorporate the reserved goods and the authorization 
to collect the assigned payments shall lapse. 

12. Force Majeure 
Should events or circumstances occur which are 
beyond the control of FOAMPARTNER (such as 
natural phenomena, war, labor disputes, shortages of 
raw materials or energy, traffic or operational 
disruptions, damages from fires or explosions, decrees 
by higher authorities) which reduce the availability of 
the goods from the facility from which FOAMPARTNER 
sources those goods such that FOAMPARTNER 

cannot meet its contractual obligations (under 
proportional consideration of other internal or external 
delivery obligations), FOAMPARTNER (i) shall be 
released from its contractual obligation for the duration 
of the disruption and for the extent of the repercussions 
thereof and (ii) shall not be obligated to  procure the 
goods from third parties. Clause 1 shall also apply 
insofar as the events and circumstances render the 
performance of the transaction in question 
uneconomical for FOAMPARTNER over the long term 
or if such is the case for FOAMPARTNER’s sub-
supplier. If these events last more than 3 months, 
FOAMPARTNER shall be entitled to terminate the 
contract.  

13. Place of Jurisdiction 
Swiss law shall apply to our business relationships. 
The place of jurisdiction shall be the registered office of 
FOAMPARTNER or – at FOAMPARTNER’s discretion 
– Buyer’s place of general jurisdiction. 

14. Severability Clause 
In the event of ineffectiveness of individual terms and 
conditions, the effectiveness of the remaining provi-
sions shall remain unaffected. In place of an invalid 
provision or to fill in an incomplete provision, an 
appropriate provision shall apply which the parties 
would have stipulated had they considered that point 
upon conclusion of the contract. 
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